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13 October 2006

Mr. Gary Palmer

Chief Executive

Irish Funds Industry Association                     (by email)

Dear Gary

Re:  Property funds

I refer to our ongoing review of the regulatory regime applicable to property funds and to your meeting with my colleagues on 4 October last.  As discussed, it is our intention to revise some of the conditions which we impose on property funds, which are contained in Notice NU 18 of the NU Series of Notices.  We also intend to issue a new guidance note to supplement the Notice provisions.  

Some of the issues discussed at the recent meeting require further consideration and the notice amendments and guidance note will be held pending the outcome of that process.  However we are in a position to set out our new policy on many of the matters raised and these are as follows
:

1. Definition of property:  Notice NU 18 will be amended to delete the reference to minimum unexpired lease.  The current requirement in relation to leasehold property will no longer apply to property funds.

2. Definition of property related assets:  The definition in Notice NU 18 will be amended to confirm that property related assets includes (rather than refers) to securities, other collective investment undertakings and property derivatives.   The guidance note will clarify that other types of assets may be considered in the case of PIF and QIF schemes, and will refer to our position with regard to unit-linked schemes as set out in our letter of 29 June 2006.  

3. Use of subsidiaries/special purpose vehicles (“SPVs”): The guidance note will provide that PIF and QIF schemes may establish multi-layered SPV structures subject to the following conditions:

· Each SPV must be wholly owned by the scheme or by its wholly owned subsidiary(ies);

· The shares in each SPV must be registered in the name of the trustee;

· The underlying assets must be registered in the name of the trustee or, in the name of the scheme or its SPV.  The trustee must be appointed as trustee to each SPV and must be in a position to demonstrate to the Financial Regulator that it has sufficient controls in relation to each layer of the SPV structure;

· The prospectus must clearly disclose the intention to establish SPVs and the periodic reports must include information (i.e. name and where established) on those in existence on the reporting date;

· The majority of directors appointed to the board of the SPV will be directors of the scheme. The guidance note will set out conditions under which the Financial Regulator will grant a derogation to PIF and QIF schemes from this requirement.  At a minimum, a least one director of the scheme must be on the board of the SPV; and

· The assets of each SPV must be valued by the scheme or its delegate.

4. Custody/Registration of Assets: The assets of property funds can be registered in the name of the scheme or in the name of its wholly owned SPV subject to the following conditions which will be set out in the guidance note:

i. A restriction is placed on the registered title of the property to the effect that title cannot be disposed of without the prior consent of the trustee; 

ii. Where this is not possible, a caution is registered on the title to put prospective purchasers on notice that the prior consent of the trustee is required for sale of the property;

iii. Where neither of the above is possible, the scheme will undertake, through a provision in the custodian contract, that it will not invest in property assets unless the trustee is satisfied that that the property cannot be disposed of without its prior consent or that arrangements equivalent to those set out in (i) and (ii) are in place. 

5. Promoter/Investment Manager approval Process: The guidance note will indicate that applications from non-regulated promoters and investment managers may be considered, where appropriate expertise can be demonstrated and subject to a review of the firm’s fitness and probity.

6. Independent Valuer: The Financial Regulator will no longer be informed of the appointment or resignation of each independent valuer.  The basis for the appointment of the independent valuer(s) will be set out in the prospectus and details of the appointments will be provided in the periodic reports.  Paragraph 3 of Notice NU 18 will be amended to reflect these new requirements.

7. Valuation:  Paragraph 4 of Notice NU 18 will be amended to require that properties will be valued at “market value” instead of “open market value” as currently stated.  Properties must be valued twice yearly.  The guidance note will clarify that a full physical valuation must be carried out on a yearly basis and that the interim valuation may be carried out on a “desktop” basis.  The guidance note will also provide information in relation to “desktop” valuations.  

Notice NU 24 (Qualifying Investor Schemes) will be amended, to apply the requirement in paragraph 5 of Notice NU 18, that properties must be valued prior to acquisition.  The Guidance Note will provide for a derogation for PIF and QIF schemes, to the extent that properties may be purchased within 10% of the valuation price.

8. Unlisted Property Related Assets: Paragraph 6 Notice NU 18 will be deleted.  Instead, the guidance note will clarify that limits set out in other Notices may be relevant, depending on asset type.

9. Redemption Procedures: Paragraph 13 of Notice NU 18 will be deleted and the guidance note will refer to the fact that open-ended or semi-open property funds will be considered if they can provide sufficient liquidity.

Drafts of the amended Notice NU 18 and a proposed guidance note on property funds will be issued for consultation in due course.

Yours sincerely

Michael Deasy

Head of Financial Institutions and Funds Authorisation
� The new policy as set out in the revised Notice NU 18 and the guidance note will apply to all property funds i.e. retail, PIF and QIF unless restricted to PIFs an/or QIFs.





